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Education and Skills Committee 

Children and Young People (Information Sharing)(Scotland) Bill 
1 November 2017 

 
INTRODUCTION 
Witnesses this week represent children’s and parents’ organisations as well as the 
No2Named Person Campaign (panel 1) and CLAN Childlaw (panel 2).  Links are provided 
to written submissions.   
 
PANEL 1 

 Children’s Charities, Sally Ann Kelly, Chief Executive, Aberlour, representing the 

views of a number of children’s organisations that made a joint submission.   

 Crossreach, Sheila Gordon, Director, Children and Families Service 

 No to Named Persons Campaign, Maggie Mellon.  She has also submitted a 

personal written submission.   

 Scottish Parent Teacher Council, Eileen Prior, Chief Executive 

 

PANEL 2 

 Children’s Charities, Kirsten Hogg, Head of Policy, Barnardo’s Scotland, 

representing the views of a number of children’s organisations that made a joint 

submission.   

 CLAN Childlaw, Alison Reid, Principal Solicitor. Clan Childlaw were interveners in 

the Christian Institute case.  (This is where an individual or body joins and ongoing 

court action to assist the court in the public interest. They are independent of the 

parties to the case and must have something different to add).  

 Families Outside, Professor Nancy Loucks, Chief Executive. Families outside work 

with parents and children affected by imprisonment.  

 Parent Network Scotland, Jackie Tolland, Chief Executive. 

This paper suggests possible themes for discussion that may be explored with both 
panels.  Further background on the bill is available in SPICe briefing 17/59.  Submissions 
received on the bill are available on the Committee web pages.   
 
The Finance and Constitution Committee have received written submissions on the bill.  
The Delegated Powers and Law Reform Committee heard from the Cabinet Secretary on 
19 September.  On 20 September the Committee heard from legal professionals and 
health professionals.  On 27 September the Committee heard from local authority 
employees in education and social work and an academic who teaches social workers.  On 
4 October the focus was on schools and the Information Commissioner and on 25 October 
the Committee heard from organisations that would be required to share information with 
the Named Person and those likely to be involved in developing a ‘Child’s Plan.’   

http://www.parliament.scot/S5_Education/Inquiries/20170825JointThirdSectorOrgsResp.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825Crossrerach.pdf
http://www.parliament.scot/S5_Education/Inquiries/NO2NP_submission_to_Education_Committee_Aug_17.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825MaggieMellon.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170823SPTC_Submission.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825JointThirdSectorOrgsResp.pdf
http://www.parliament.scot/S5_Education/Inquiries/Clan_Childlaw_Evidence_230817.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170815Families_Outside_submission.pdf
http://www.parliament.scot/S5_Education/Inquiries/20171017Parent_network_Scotland.pdf
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/9/1/Children-and-Young-People--Information-Sharing--Scotland--Bill
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105563.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105563.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105399.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/99731.aspx
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11098
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11116
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11137
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11149
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THEME 1: CODE OF PRACTICE  
The Committee has heard extensive evidence that the illustrative Code of Practice would 
not, as drafted, meet practitioners’ requirements.  The Government has been clear that the 
final Code of Practice will be subject to consultation.   
 
It is likely therefore that an actual draft Code of Practice may be very different from the 
illustrative draft.  However, the legislative approach of a bill requiring a Code of Practice to 
be followed can still be addressed. 
 
Last week, Ben Farrugia (CELCIS) suggested that it might be difficult to incorporate 
practice guidance and case examples into the Code of Practice because it is quite a legal 
document.  The guidance would therefore be very important in giving that more practical 
advice.  He also suggested that, in order to achieve culture change in information sharing, 
documentation was not enough.  It would also require good structures of supervision to 
enable staff to discuss difficult and complex cases, such as exists in social work.   
 
The Committee may wish to discuss: 

 Whether it is possible to produce a Code of Practice and guidance which 

make data protection and human rights requirements clear to practitioners 

 Whether there needs to be anything on the face of the bill setting out further 

requirements of the Code of Practice (such as particular aspects it should 

contain or issues it should address) 

 What should be covered in the Code of Practice, and what should be in 

statutory guidance 

 What more is needed (for example, the suggestion about structures of 

supervision made last week by Ben Farrugia) in order to ensure staff are 

confident in proportionate information sharing 

 
THEME 2: WELLBEING 
A strong theme in evidence, both oral and written has been concern about how 
interpretations of ‘wellbeing’ may differ between practitioners.  For example, in their written 
submission the Scottish Council For Independent Schools say that wellbeing would benefit 
from being further defined because: 
 

“The definition of wellbeing is so broad that different practitioners will interpret this in 
various ways.” 

 
This is echoed in submissions from witnesses this week.   The SPTC state that “the 
subjective nature of decisions around wellbeing continue to worry us.” Crossreach consider 
that wellbeing “remains a vague and undefined concept.”  The joint response from 
children’s organisations emphasises the need for clear operational practice guidance on 
how professionals will identify and share wellbeing concerns.  The No2Named Person 
Campaign considers that: 
 

“The concept of wellbeing remains too vague for practitioners or families to know 
where they stand […] If the Scottish Government lifted the threshold or provided a 
definition of wellbeing that was not so nebulous, then many of the other issues with 
the scheme could be resolved.” 
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CLAN Childlaw reference their submission to the Supreme Court which stated that: 
 

“were it defined with sufficient precision, the concept of wellbeing might be an 
appropriate concept in  informing the duties of local authorities in relation to a child, 
[…] if the provisions permitting the sharing of confidential information were struck 
out, the concept of wellbeing would remain as the criterion for various other matters 
in the Act.” 
 

Last week the Committee heard that by creating a ‘shared language,’ the SHANARRI 
indicators were helping to create some consistency.  It was also suggested that a concept 
such as ‘wellbeing’ needed a degree of flexibility.  Donna McEwan (Centre for Youth and 
Criminal Justice) was concerned that if the definition is too rigid, it becomes more difficult 
to apply it across a wide range of professions.    
 
In its judgement, the Supreme Court referred, at para 78, to the Policy Memorandum to the 
2014 Act saying: 
 

“it is clear from the policy memorandum […] that the sharing of personal data 
between relevant public authorities is central to the role of the named person.” 

 
The bill would require a person to consider sharing information if it would “promote, support 
or safeguard the wellbeing of the child or young person” and if so, consider whether it 
could be legally shared.  It is this second part – consideration of data protection and 
human rights requirements -  that will, as at present, govern whether information is shared 
or not.   
 
One gateway for sharing information under the Data Protection Act 1998 is that it is 
necessary for the exercise of a statutory function.  The statutory functions of Named 
Persons under part 4 of the 2014 Act refer to ‘wellbeing’ and are not altered by this bill.  
They are:  

doing such of the following where the named person considers it to be appropriate 

in order to promote, support or safeguard the wellbeing of the child or young 

person—  

(i) advising, informing or supporting the child or young person, or a parent of the 

child or young person,  

(ii) helping the child or young person, or a parent of the child or young person, to 

access a service or support, or  

(iii) discussing, or raising, a matter about the child or young person with a service 

provider or relevant authority 

 
The Committee may wish to discuss: 

 to what extent sharing information about wellbeing is necessary to the 

statutory functions of the Named Person 

 given the change from a ‘duty to share’ to a ‘duty to consider sharing’, 

whether the concept of ‘wellbeing’ still needs a more precise definition  
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 extent to which the definition of ‘wellbeing’ can be addressed in the Code of 

Practice and/ or statutory guidance 

 
THEME 3: HOW THE BILL ADDRESSES THE SUPREME COURT’S CONCERNS 
 
The Supreme Court found that: 
 

“the information sharing provisions if Part 4 of the Act […] (b) are incompatible with 
the rights of children, young persons and parents under article 8 of the ECHR 
because they are not “in accordance with the law as that article requires, (c) may in 
practice result in a disproportionate interference with the article 8 rights of many 
children, young persons and their parents, through the sharing of private 
information.” (para 106). 

 
The Court suggested how this might be addressed: 
 

 in relation to the conclusion that the legislation is ‘not in accordance with the law, 
the Court suggested addressing the conflict between provisions in the Data 
Protection Act 1998 and the information sharing provisions in the 2014 Act 
 

 in relation to the risk of disproportionate sharing in practice, “subordinate legislation, 
or binding ‘guidance’, should address the circumstances in with (i) the child, young 
person or parent should be informed of the sharing of information or (ii) consent 
should be obtained for the sharing of information including confidential information.” 
(para 107) 
 

It is worth noting that this distinguishes between the legislation itself and how it may be 
applied in practice.  The Code of Practice is proposed as a way of ensuring that rights are 
not breached in practice, which is slightly separate from ensuring that the wording in the 
legislation does not breach ECHR. 
 
The policy memorandum sets out, at para 8, how the bill addresses the Court’s 
conclusions (para 8). In summary: 
 

 the duty to share information is replaced by a duty to identify information and 
consider whether it can be shared 
 

 repealing s.27 which related to disclosing information in breach of a duty of 
confidentiality 
 

 duty to follow a statutory Code of Practice 
 
The No2Named Person submission states that: 
 

“it is our view that the Bill and its accompanying illustrative draft Code of Practice do 
not fully and properly meet the concerns expressed by the UK SC” 

 
No2Named Person considers that the bill does not resolve the conflict between the 2014 
Act and data protection. They point out that anyone seeking to share information would 
need to consider the 2014 Act as well as data protection law (as amended) and human 
rights legislation, and that this is a complex exercise. 
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CLAN Childlaw are of the view that the bill: 
 

“does not alter the circumstances in which information can lawfully be shared.  It is 
unnecessary and disproportionate to legislate in order to ‘encourage’ the sharing of 
information.” 

 
The joint submission from children’s organisations states that: 
 

“while the issues highlighted by the Supreme Court judgment must be addressed, 
the primary purpose of the current bill must be to support families and underpin the 
effective operation of the Named Person Service”  
 

SPTC consider that the Named Person “undermined the role of parents.” 
 
Families Outside: “welcome the compatibility with the Data Protection Act in relation to 
information sharing highlighted in the Children and Young People (Scotland) Bill” 
 
Anyone seeking to share information, irrespective of the 2014 Act or this bill, would need to 
take into account data protection and human rights legislation.  The bill doesn’t (and can’t) 
change this.  The existing legal framework therefore already requires complex decision 
making about information sharing.  In addition, this framework is changing and the GDPR 
will make it more difficult for public authorities to rely on consent as a gateway to sharing 
information, partly because of the imbalance of power between a public authority and a 
child. As the information commissioner made clear (4 October), once the GDPR comes 
into force in May, consent will be much more difficult to use as a gateway to sharing.  
Maureen Falconer told the Committee that: 
 

“The big issue on consent under the GDPR is pretty much the inability for public 
authorities to be using it where there is an imbalance of power” (4 October, col 29).  

 
In a letter to the Committee dated 17 October 2017, the Information Commissioner referred 
to the two most likely bases for information sharing: 
 

“it is for data controllers themselves to be satisfied at the point of sharing that 
appropriate conditions exist; however as such sharing will normally take place using 
consent or because it is necessary for the delivery of a public task, it is likely that 
conditions will be met.” 

 
The Committee may wish to discuss: 

 The extent to which witnesses consider the bill addresses the concerns of the 

Supreme Court both in relation to the drafting of the bill itself and in relation 

to its application in practice 

 Whether ambiguity and complexity around information sharing is more to do 

with understandings of data protection than with the specific provisions in the 

bill 

 

  

http://www.parliament.scot/S5_Education/Inquiries/20171013IN_ICO_to_ES_Committe_re_GDPR_and_Info_Sharing_Bill.pdf
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THEME 4: IMPACT ON GIRFEC AND NECESSITY OF LEGISLATION 
Most of the witnesses that the Committee has heard from support GIRFEC and the Named 
Person in principle.  Many do however have concerns about the effect that the bill will have 
on the success of the policy.   
 
In evidence it has also been apparent that organisations are at very different points in their 
implementation of named person as a policy.  The approach of GIRFEC is well 
understood, however the Named Person service is more variable in its implementation to 
date. For example, on 27 September Jackie Niccolls (Glasgow social work department) 
told the Committee that, in Glasgow, Named Person hasn’t been implemented in any 
meaningful way.  Similarly, Andrew Keir (GIRFEC manager, North Ayrshire) told the 
Committee that they use the term Named Person, but haven’t implemented the functions 
contained in the 2014 Act.  Jenni Brown, (principal teacher of pupil support, Dumfries and 
Galloway) said that her local authority was quite far advanced in implementing GIRFEC 
and have been using the idea behind the named person.  They have been sharing 
information to some extent.  Last week Norman Conway (Police Scotland) explained their 
‘Concern Hub’ through which they share wellbeing information. 
 
In their written submission the Care Inspectorate give a view from their inspection 
evidence.  
 

“Through our inspections we have found that most areas have developed 
mechanisms for sharing information about individual children with the relevant 
services to assess whether additional help might be required, while carefully 
balancing the need to ensure children’s wellbeing and safety with the requirements 
of data protection legislation.” 

 
They have also found that: 
 

“Overall, services are responding well to concerns about children’s wellbeing.  
Practice is less consistent where adult behaviour is impacting on children’s 
wellbeing, rather than their immediate safety.” 

 
In their written submission, CLAN Childlaw set out their view that the appropriate way 
forward would be: 
 

“not to legislate in relation to information sharing, but to rely on existing legal 
frameworks. The advantages of such an approach include: 

o clarity and accessibility of the legal rules 

o removal of any difficulty with compatibility [with Article 8 ECHR]” 

They are of the view that Parts 4 and 5 of the 2014 Act could be commenced without the 
information sharing provisions, saying: 
 

“A coherent and consistent approach, which would meet the policy intention, does 
not require legislation.” 

 
Referring to the existing legal framework of data protection and human rights law they say 
that it is: 
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“self evident that the information holder is already under such legal duties.  To 
repeat them in the current Bill adds nothing to the legal duties but has the potential 
to cause confusion to duty bearers.” 

 
They propose “clear robust and accessible National Guidance, giving confidence to 
practitioners and upholding the rights of children and families.” 
 
The joint submissions from children's charities, (which included Barnardos and Aberlour) 
also emphasises the importance of guidance and that: 
 

“it is not clear how the current bill and accompanying code of practice develop the 
law around information sharing and data protection, particularly in light of the 
forthcoming introduction of GDPR” 

  
The Committee may wish to discuss: 

 whether witnesses support GIRFEC and Named Person on a policy basis 

o if so, the best way of ensuring success of these policies 

o if not, the best alternative way of ensuring good outcomes for children 

where there are wellbeing concerns 

 the suggestion from CLAN Childlaw that a statutory Named Person Service 

could work without the information sharing provisions 

 

 
THEME 5:  CONFIDENCE IN THE NAMED PERSON SERVICE 

The Committee has heard concerns from practitioners about ‘defensive practice’ and 
uncertainty caused by the legal challenge to the legislation.  The Parent Network suggests 
that this uncertainty also applies to parents: 
 

“Many parents are unaware of the full impact of the NPS and as such there lies the 
gap.  Proper full and understandable information is seen to be lacking and could 
have been given at an earlier stage with input from parents helping to guide this bill.  
Although we did involve some parents at the introduction of the NP many have been 
missed and a catch up is required to have any confident in any bill that impacts 
family life”  
 

The joint submission from children’s organisations states that: 
 
“Clear and consistent communication, both with practitioners and with children and 
families, will be key to the success of the Named Person service.” 

 
The SPTC state that: 
 

“The passage of the Children and Young People’s Act has been a bruising and 
damaging one for Government and led to a great deal of confusion and concern for 
families and professionals alike.” 
 

One area of confusion is the degree to which the Named Person Service is voluntary.  
Almost all children under 18 would be assigned a Named Person1.  The 2014 Act does not 

                                                
1
 The exception is young people under the age of 18 in the armed forces. 
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enable the Named Person to compel anyone to accept the advice and support offered.  
However, as the Supreme Court noted at para 94 of their judgement: 
 

“there must be a risk that, in an individual case, parents will be given the impression 
that they must accept the advice or service which they are offered” 

 
The No2Named Person submission proposes that parents be allowed to opt out from their 
children being assigned a Named Person. 
 
Another aspect of building confidence may be through consultation.  Consultation on the 
bill took the form of meetings with groups rather than publishing a consultation paper and 
inviting views from the public in general.  The Scottish Government website notes that: 
 

"We sought input from those who support the named person policy and those who 
had concerns with it, but were also prepared to consider a revised way forward." 
Scottish Government, 2016  

 

The Government will consult on the draft Code of Practice. 
 

The Committee may wish to discuss 

 How to ensure the confidence of parents, young people and children in the 

operation of the Named Person Service and that information will be shared in 

a proportionate manner 

 How best to make clear that, while almost all children under 18 will be 

assigned a Named Person, children, young people and parents can decide the 

extent to which they engage with offers of advice and support.  

 Witnesses views on the adequacy of the consultation process for this bill 

 How parents, children and young people should be involved in developing 

materials to support the implementation of the legislation 

 
 
 
 
Camilla Kidner 
SPICe 
October 2017 
 
 
 
 

http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/engagement
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Children and Young People (Information Sharing) (Scotland) Bill 
 

Submissions pack 
Witness submissions 
 
Panel 1 

Children’s charities joint submission- A representative of Aberlour is appearing as a 
witness in panel 1 and a representative of Barnardo’s is appearing as a witness in 
panel 2. 

CrossReach 

No to Named Persons Campaign 

Scottish Parent Teacher Council 

Panel 2 

Clan Childlaw 

Families Outside 

Parent Network Scotland 

 

Supplementary Submission 

The Committee received a supplementary submission from the Royal College of 
Nursing Scotland please find a link to this submission here.  

 

Correspondence  

The Committee received a reply from the Cabinet Secretary for Education and Skills 
in response to the Convener’s letter dated 17 October 2017.  Please find the links to 
both letters below. 

Letter from Convener to Cabinet Secretary for Education and Skills 17 October 2017. 

Letter from Cabinet Secretary for Education and Skills to the Convener 24 October 
2017. 

http://www.scottish.parliament.uk/S5_Education/Inquiries/20170825JointThirdSectorOrgsResp.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20170825Crossrerach.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/NO2NP_submission_to_Education_Committee_Aug_17.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20170823SPTC_Submission.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/Clan_Childlaw_Evidence_230817.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20170815Families_Outside_submission.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20171017Parent_network_Scotland.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20171012RCN_Supplementary_Submission1.pdf
http://www.scottish.parliament.uk/S5_Education/Inquiries/20171017OutCovener_to_DFM_re_Ico.pdf
http://www.scottish.parliament.uk/S5_Education/General%20Documents/20171024IN.ES.SGonICOletter.pdf
http://www.scottish.parliament.uk/S5_Education/General%20Documents/20171024IN.ES.SGonICOletter.pdf
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Delegated Powers and Law Reform
Committee
The remit of the Delegated Powers and Law Reform Committee is to consider and report on
the following (and any additional matter added under Rule 6.1.5A)—
(a) any—
(i) subordinate legislation laid before the Parliament or requiring the consent of the Parliament
under section 9 of the Public Bodies Act 2011;
(ii) [deleted]
(iii) pension or grants motion as described in Rule 8.11A.1; and, in particular, to determine
whether the attention of the Parliament should be drawn to any of the matters mentioned in
Rule 10.3.1;
(b) proposed powers to make subordinate legislation in particular Bills or other proposed
legislation;
(c) general questions relating to powers to make subordinate legislation;
(d) whether any proposed delegated powers in particular Bills or other legislation should be
expressed as a power to make subordinate legislation;
(e) any failure to lay an instrument in accordance with section 28(2), 30(2) or 31 of the 2010 Act;
(f) proposed changes to the procedure to which subordinate legislation laid before the
Parliament is subject;
(g) any Scottish Law Commission Bill as defined in Rule 9.17A.1; and
(h) any draft proposal for a Scottish Law Commission Bill as defined in that Rule.
(i) any Consolidation Bill as defined in Rule 9.18.1 referred to it in accordance with Rule 9.18.3.

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/
delegated-powers-committee.aspx

dplr.committee@parliament.scot

0131 348 5212
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Introduction
1.

2.

At its meetings on 5th, 19th and 26th September and 24th October 2017, the
Delegated Powers and Law Reform Committee considered the delegated powers
provisions in the Children and Young People (Information Sharing) (Scotland) Bill

(the “Bill”) at Stage 1.i The Committee submits this report to the lead committee for
the Bill (the Education and Skills Committee) under Rule 9.6.2 of Standing Orders.

The Scottish Government has produced a Delegated Powers Memorandum("DPM")

on the delegated powers provisions in the Bill.ii

i The Bill is available here: http://www.parliament.scot/
Children%20and%20Young%20People%20(Information%20Sharing)%20(Scotland)%20Bill/
SPBill17S052017.pdf

ii The Delegated Powers Memorandum is available here: http://www.parliament.scot/
Children%20and%20Young%20People%20(Information%20Sharing)%20(Scotland)%20Bill/
SPBill17DPM052017(1).pdf
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Overview and consideration of the Bill
Overview of the Bill

3.

4.

5.

6.

7.

Consideration of the Bill

8.

9.

10.

11.

This Government Bill was introduced by the Deputy First Minister and Cabinet
Secretary for Education and Skills, John Swinney MSP, on 19th June 2017.

This Bill is the Scottish Government's response to the judgment of the UK Supreme
Court (“UKSC”) in the case of Christian Institute and others v the Lord Advocate,

which was issued in July 2016.iii

In that judgment, the UKSC held that the information sharing provisions of Part 4 of
the Children and Young People (Scotland) Act 2014 (“the 2014 Act”) in relation to
‘named persons’ are incompatible with the rights of children, young persons and
parents under Article 8 of the ECHR (right to respect for private and family life). This
was on the specific ground that those provisions are not “in accordance with the
law”, as Article 8 requires, and may in practice result in a disproportionate
interference with the Article 8 rights of many children, young persons and their
parents, through the sharing of private information.

This Bill introduces amendments to the information sharing provisions of Part 4 of
the 2014 Act (in relation to named persons). The Bill also introduces amendments
to the information sharing provisions of Part 5 of the 2014 Act (in relation to the
‘child's plan’). The Scottish Government has chosen to bring forward amendments
to Part 5 even though that Part was not subject to challenge and was not criticised
by the UKSC in its judgment. The Policy Note explains that the changes to Part 5
are made to ensure that the procedures for information sharing under that Part align
with the procedures in Part 4 (as amended).

The wider provisions of Parts 4 and 5 of the 2014 Act, beyond information sharing,
are unchanged by the Bill. Parts 4 and 5 are not yet in force.

The lead Committee is the Education and Skills Committee. It is considering the
policy merits of the legislation.

This Committee's role is to consider the delegated powers in the Bill and to take a
view as to whether the Bill provides an appropriate balance between primary
legislation and delegated powers and whether the scrutiny processes are adequate.

At its meeting on 19 September 2017, the Committee took oral evidence on these
matters from the Deputy First Minister and Cabinet Secretary for Education and
Skills, John Swinney MSP.

The Committee's consideration was also informed by an illustrative draft of the

Code of Practice provided by the Scottish Government.iv

iii The Supreme Court judgment is available here: https://www.supremecourt.uk/cases/docs/
uksc-2015-0216-judgment.pdf
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12. The delegated powers are considered further below, in light of the evidence
received.

iv The illustrative draft Code of Practice is available here: http://www.gov.scot/Topics/People/
Young-People/gettingitright/information-sharing/cyp-information-sharing-bill-2017/cyp-
information-sharing-draft-code-of-practice
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Delegated Powers Provisions
Sections 1(4) and 2(3) – Provision of information

New sections 26B and 40B

Code of Practice in relation to provision of information

• Power conferred on: the Scottish Ministers

• Power exercisable by: Code of practice issued by Scottish Ministers

• Parliamentary procedure: Bespoke (as provided for in sections 26B and 40B)

Provisions

13.

14.

15.

16.

17.

Scrutiny of the Code of Practice

New sections 26B and 40B, inserted into the 2014 Act, impose a duty on the
Scottish Ministers to issue Codes of Practice about the provision of information
under that Act.

New section 26B relates to information sharing (including the consideration of
whether to share information) by persons exercising functions under Part 4 (named
persons). New section 40B relates to information sharing by persons exercising
functions under Part 5 (child's plan).

Both sections are framed in the same terms. They provide that:

• the Code of Practice must in particular provide for safeguards applicable to the
sharing of information; and

• persons sharing information (or considering whether to share information) must
do so in accordance with the Code of Practice.

Both sections provide for the same consultation and laying requirements. Before
issuing the Code, the Scottish Ministers:

• must consult any person to which the Code relates and such other persons as
they consider appropriate;

• must lay the draft Code before the Scottish Parliament;

• must not issue the Code until 40 days (excluding recess) after it is so laid; and

• must take account of any comments expressed by the Parliament within that 40
day period.

Other than the requirement that the Code must be laid before the Parliament and
that any comments of the Parliament must be taken into account, no formal
parliamentary scrutiny is provided for. The Parliament is not required to debate or to
approve the final version of the Code that is issued.
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18.

19.

20.

21.

22.

23.

24.

25.

26.

The Deputy First Minister explained the scrutiny process that the Government will
be required to undertake to produce the Code of Practice and the benefits of that
approach—

"The Bill requires me to undertake a public consultation on the Code, to consult
Parliament and to take account of the comments that Parliament expresses on
the Code. I think that that represents a greater sense of interaction with
Parliament on the detail and substance of the code of practice, which will be
reflected in the consideration that I give to its final contents. I am trying to
recognise the importance of generating wider confidence in the contents of the
code, and I think that the mechanism that I have set out is of assistance in

undertaking that task.”v

This process would allow the Parliament to provide comments on the draft Code
before it is issued and would require the Government to take account of any such
comments made by the Parliament. However, there is no requirement for the
Parliament to formally approve the final draft of the Code before it is issued.

Given the importance of the Code in responding to the concerns of the Supreme
Court, the Committee explored with the Deputy First Minister whether setting out
the Code in subordinate legislation would be more appropriate.

The Deputy First Minister explained that the Code is intended to be an explanatory
document which sets out how the Bill interacts with other legislation but which does
not itself change the law. Therefore, the Government did not consider it appropriate
to set the Code out in subordinate legislation.

However, the Deputy First Minister also stated that—

The Committee, therefore, understands that the Code is intended to impose
obligations on information holders that must be complied with before information is
shared under the Bill.

‘The Code of Practice will be obligatory and binding on any individual who

exercises the responsibilities’.vi

The Committee considers that the wording of the illustrative Code of Practice
supports the view that the Code will be intended to impose obligations on those
individuals exercising functions under the 2014 Act. For example, paragraph 4 of
the illustrative Code states that persons exercising functions under Parts 4 and 5 of
the Act must comply with the Code of Practice when handling information; and
paragraph 6 states that such persons must inform the child or parent that
information may be shared.

In the Committee's view, therefore, the Code could be considered to be more than
simply an explanatory document.

Moreover, the Committee is aware of other examples of Codes of Practice which
have been brought forward by way of subordinate legislation, and which appear to

impose duties on individuals in the same way as those envisaged by the Code.vii

v Official Report, 19 September 2017, col. 9.
vi Official Report, 19 September 2017, col. 5.
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27.

28.

29.

30.

31.

For example, the Letting Agent Code of Practice is set out in the schedule to
subordinate legislation and sets out the standards expected of letting agents
operating in Scotland.

Accordingly, the Committee invites the Scottish Government to re-visit its
approach and to give consideration to setting out the Code of Practice in
subordinate legislation.

As noted earlier, while the Bill as drafted provides an opportunity for the Parliament
to contribute to the consultation on the Code, there is no requirement for the
Parliament to formally approve the final draft of the Code before it is issued, as
would be the case if it was set out in subordinate legislation and subject to the
affirmative procedure.

The Deputy First Minister explained that, in the Scottish Government's view the
bespoke procedure provided for in the Bill—

and

He further explained that the Scottish Government considers the requirement to
take account of any comments that the Parliament expresses on the draft Code—

“provides an opportunity for extensive dialogue with the Parliament”

“is designed to ensure that [the Scottish Government] can subject the Code to
detailed Parliamentary scrutiny”.

“is a greater obligation on Ministers than is carried by the affirmative

procedure”.viii

Given the central role of the Code of Practice in ensuring the proper
operation of the information sharing provisions in the 2014 Act, the
Committee agrees with the Scottish Government's view that extensive
dialogue and detailed Parliamentary scrutiny on the content of the Code of
Practice is appropriate. The Committee therefore welcomes the opportunity
provided in the Bill for the Parliament to comment on the draft Code and for
those comments to be taken into account by the Scottish Government.

However, while welcoming the opportunity for consultation on the
proposed draft of the Code provided for in the Bill, the Committee is
mindful of the binding nature of the Code of Practice and its central
importance in responding to the concerns of the Supreme Court and in
seeking to ensure that a proportionate approach is taken to information
sharing under the 2014 Act. In light of this, the Committee considers that it

vii Official Report, 19 September 2017, col. 17. See the Letting Agent Code of Practice, which
is set out in the schedule to subordinate legislation and which sets out the standards
expected of letting agents operating in Scotland. That code is available
here:http://www.legislation.gov.uk/ssi/2016/133/contents/made

viii Official Report, 19 September 2017, col 8.

Delegated Powers and Law Reform Committee
Children and Young People (Information Sharing) (Scotland) Bill at Stage 1, 47th Report, 2017 (Session 5)

6

Agenda item 1 ES/S5/17/27/3

http://www.legislation.gov.uk/ssi/2016/133/contents/made
http://www.legislation.gov.uk/ssi/2016/133/contents/made


32.

33.

Balance between the Bill and the Code

34.

35.

36.

37.

38.

would be appropriate for the final version of the Code to be subject to
approval by the Parliament before it could be issued.

The Committee therefore encourages the Scottish Government to consider
retaining the requirement that the proposed draft Code is laid before the
Parliament and that any comments are taken into account, as currently
provided for in the Bill. The Committee further encourages the Scottish
Government to consider combining this with a requirement for the final
draft of the Code to be laid before and approved by a resolution of the
Parliament before it can be issued, and for this requirement to be set out on
the face of the Bill.

The Committee considers that this would enhance the opportunity for
Parliamentary scrutiny of the Code, in line with the importance of the Code
as set out above, by requiring both a pre-scrutiny Parliamentary
consultation phase on the proposed draft Code, and a vote to approve the
final draft Code before it could be issued.

The Committee also considered the balance struck by the Bill in terms of what is set
out on the face of the legislation and what is left to be dealt with in the Code. Whilst
the Committee recognises that it would not be appropriate to set out on the face of
the Bill all the detail which it is envisaged will be covered by the Code, the
Committee explored with the Deputy First Minister whether the Bill could be
strengthened by adjusting that balance, specifically in regard to the issue of
consent.

The Committee asked the Deputy First Minister whether a requirement for
information holders to consider whether the consent of the child or parents should
be sought before information is shared should be stated on the face of the Bill.

The Deputy First Minister explained that the purpose of the Bill is to make new law.
He contended that as the Government is not proposing to change the law around
when consent to share information should be sought, there is no need to address
this in the Bill. He stated that—

‘I am not changing the legislative provisions around consent. If I was changing
the arrangements around consent, I would have to put that into primary

legislation, but I am not doing that’.ix

The Committee is not entirely persuaded by the arguments as to why it would not
be appropriate to address the issue of consent on the face of the Bill.

The Bill already expresses that information may not be shared if this would breach
any other restriction or prohibition arising under data protection or other law. This
provision in the Bill appears to restate the current position under the existing law.
However, the provision sends out a message that the Bill does not empower

ix Official Report, 19 September 2017, col. 12.
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39.

40.

41.

information holders to share information where this would conflict with data
protection or other law.

A provision in the Bill requiring information holders to consider whether the consent
of the child or parents should be sought before information is shared would likewise
be a restatement and clarification of the law. However, such a provision would send
out a message that the Bill does not empower information holders to share
information unless they have considered, and where appropriate obtained, the
consent of the child or parents.

The Committee understands that this issue has been raised in a number of
responses to the call for evidence issued by the Education and Skills Committee in
respect of this Bill.

The Committee therefore encourages the Education and Skills Committee
to explore further with the Government how the issue of consent could be
more satisfactorily addressed on the face of the Bill.
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